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Civil Law v Common Law

Generally, legal systems around the world are split between civil law and common law

Common law: refers to law developed by judges through decisions and similar tribunals
(called case law) as opposed to through legislative statutes. System places great weight
on court decisions which are considered law

Civil law system gives judicial precedent relatively less weighti judges have more
freedom to interpret the text of a statute independently i less predictability

Common law trace its history to England while civil law systems to Roman law

Sources of Civil Law system: (i) law (codes based or laws approved by Parliament) and

(ii) custom

Codes derive from legal practice of the Roman Empire. Initally precedents were not

compiled which would explain the lesser importance of jurisprudence or the application

of the decision of the judges in future cases. Each case was judged from scratch

applying the laws of the state. VI century, Emperor Justinian createsthein Cor pus Ui 1|
Ci v i domsslaating all existing laws in Rome

Presently there has been an increase of value of jurisprudence in civil law countries
while codifications are gaining more relevance in common law jurisdictions

Common law: Doctrine of Precedent: jointly with the law created or refined by the
judges there exist the laws approved by the Parliament which are not codified

Origins: middle ages (XIl and Xlll centuries). King John. Magna Carta limited the power
of the king to approve laws. A centralised system was created formed by a reduced
number of judges that applied a very rigid and inflexible common law system




Civil Law v Common Law

Citizens asked the King to intervene above common law in cases of injustice

The figure of ALord Chancelloro is created to
based on equity principles. A new autonomous legal systems is then created developed
jointly with common | aw and admi niilngppbreantend by t

property law (trusts) e.g. when monetary compensation is insufficient

OPERATION OF COMMON LAW: The decision on one case currently pending depends
on the decisions in previous cases and affects the law that must be applied to future
cases

If there was not a precedent or authoritative statement, the judges are not only
authorised but have a duty to fAimake | awodo crea
common law and binds future decisions

In an ideal common law system a Court will look to past precedential decisions of
relevant Courts. If a similar dispute has been resolved in the past, the Court is bound to
follow the reasoning used in the prior decision (principle known as STARE DECISIS)

If however current Court finds that the dispute at hand is fundamentally distinct from all
previous cases, it willdecidei AS A MATTER OF F1 RSTheréald?,RNiES S| O
new decision becomes a precedent binding future Courts under STARE DECISIS

In practice, more complicated: decisions are binding only in a particular jurisdiction and
within a given jurisdiction some more power than others. E.g. decisions of Appellate

Courts are binding on lower Courts of same jurisdiction and on future cases of the

same Appellate Court but decisions from lower courts are only non binding persuasive
authorities y




Civil Law v Common Law

What i s Athe | awo 7?Frst,@anegnust asoertan thedaxts.i o n
Then locate any relevant statutes and cases. Extract principles, analogies and
statements by various Courts of what they consider important to determine
how the next Court is likely to rule on the facts of our case.

Later decisions and decisions from higher courts carry more weight

Finally, one integrates all the lines drawn and reasons given and determines
the law which is then applied to the facts

Role of treatises and academic writings i contrast role civil law common law
systems




Introduction to the English Legal System

Most shipping international agreements subject to the laws of England
UK has three legal systems: English (Wales), Scottish and Northern Irish

English law falls into two categories:

Criminal Law: offences relating to persons or property and affecting the whole community. A criminal
case is called a prosecution.

Civil Law: wrongs relating to conflicts between individuals with the community. A civil case is called
an action or a claim. Most laws are civil laws.

Rules governing Civil and Criminal law have evolved from three sources:

Legislation i which includes Statutes/Acts of Parliament

Case (or Common) Law i made by Judges. Has evolved over centuries from the judgement of
cases appearing before the courts. Judgements set precedents against which future cases are
judged

European Community Law (being binding in all UK systems)

Conflicts: Legislation takes priority over Common or Case Law and EEC law over national law. English

Courts are required to interpret national law to fit in with EU law.

The European Court of Justice (ECJ)



Practical differences between SOLICITORS and
BARRISTERS

Solicitor v Barrister: Core difference lies on daily nature of their work. Split v fused profession.

Barristers:
essentially an advocate speaking on behalf on his/her client, arguing the case, persuading
the judge or jury to their way of thinking.
Right of audience before the higher Courts

Provide specialist advice on points of law i drafting pleadings 1 detailed knowledge of
case law and precedent

Rarely instructed by Clients directly i Solicitors will instruct them on behalf of clients
Life governed by demands of the courts.

Time is split between working in chambers and appearing in Court.

Self employed.

QC

Solicitors:
Extremely varied work.

They are attorneys: can act in the place of his client for legal purposes (as in signing
contracts), conduct litigation T Barrister is forbidden from conducting litigation

Usually employed by firms or organisations for which they work.

Principal place of work is their office (whether employed as an in-house lawyer with a
multinational company or as a partner in a firm).

Most countries do not distinguish. Attorneys can appear before Court



OVERVIEW OF COMMERCIAL AND SHIPPING
LITIGATION

Courts found in the England:

House of Lords (now Supreme Court of Justice)
Court of Appeal,

High (Commercial) Court,

Crown Court,

County Court and Magistrate's Court.

How Shipping litigation is conducted in England:

Commercial Court Litigation

Alternative Dispute Resolution (ADR)

Arbitration under Arbitration Act 1996

Arbitration under rules incorporated by contract (E.g. LMAA)
The Default Position: EC regulation 44/2001



The High Court of Justice

One of the senior Courts together with Crown Court and Court of Appeal

Deals at first instance with ALL high value and high importance cases and has a
supervisory jurisdiction over all subordinate Courts (and arbitration)

Location: Royal Courts of Justice on The Strand

|t has fnADistrict Registrieso all across Engl and
Court may be issued and heard at a District Registry

Headed by the Lord Chief Justice of England and Wales

Most proceedings held in front of a single judge who will also decide on appeal.
Exceptionally a jury is constituted for defamation cases and actions against the police

Bound by its own previous decisions. Appeals to Court of Appeal but for criminal
matters directly to Supreme Court

Three main divisions

The Queenbs Be: hmeafs cddtractilasviardmpersonal injury/negligence cases. Include the Commercial
Court, the Admiralty Court and Administration Court.

Chancery Division: business law, trusts law, probate and issues of equity. Intellectual ppty. and Company Law
Family Division: divorce, children, medial treatment

JUDGES: Appointed by the Queen on the recommendation of Judicial Appointment
Commission from qualified lawyers. Formally styled as The Hon. Mr (s) Justice
(Forename) Surname. Socially by the knighthood or damehood which is given upon
appointment



